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fujittmc  (T ouvt 

OF  TIIE  UNITED  STATES, 


Peter  Miller,  find  others,  Claimants 
of  the  Bark  Hiawatha,  her  cargo, 
&c.  Appellants, 

vs. 

The  United  States. 

Respondents. 


BRIEF  FOR  THE  RESPONDENTS. 

STATEMENT. 

This  cause  comes  up  by  appeal  from  the  decree,  in  Prize, 
of  the  Circuit  Court,  in  and  for  the  Southern  District  of 
New  York,  affirming  the  decree  of  the  District  Court,  which 
condemned  the  bark  Hiawatha  and  her  cargo  for  breach  of 
the  blockade  of  the  ports  of  Virginia  established  in  pursu¬ 
ance  of  the  President’s  proclamation  of  April  27th,  1S61. 

The  vessel  was  clearly  British,  and  the  cargo,  upon  the 
preparatory  proofs,  though  regarded  by  the  District  Court 
as  open  to  suspicion  as  to  its  neutral  character,  was  claimed 
as  British,  and  condemnation  passed  wholly  on  the  ground 
of  breach  of  blockade. 

The  vessel  sailed  from  Liverpool  to  Richmond,  Va.,  and 
reached  Hampton  Roads  April  23,  1861,  where  she  was 
detained  for  want  of  a  pilot,  but  made  her  way,  notwith¬ 
standing,  up  the  James  River,  and  completed  the  discharge 


of  her  cargo  on  the  10th  of  May.  She  commenced  on  that 
day  lading  for  an  outward  voyage,  and  on  the  15th  of 
May,  by  working  night  and  day,  she  had  taken  in  a  full 
cargo  of  cotton  and  tobacco.  She  was  ready  for  sea  on  the 
16tli  of  May,  but  there  was  no  steam-tug  in  port  to  tow 
her  down  the  river.  At  six  o’clock,  P.  M.,  on  the  17th,  she 
was  taken  in  tow  by  the  steam-tug  David  Currie,  but  she 
had  not  power  enough,  and  the  Hiawatha  came  to  anchor 
again.  On  the  18th,  at  six  o’clock,  A.  M.,  she  was  taken 
in  tow  by  the  steam-tug  "William  Allison,  and  towed  down 
the  river. 

Deposition  of  John  Ballantyne ,  master,  and 
Thomas  Potts ,  owner,  in  preparatorio . 
Record,  fols.  58,  59,  60,  65,  76,  77. 

Extract  from  vessel's  log-hook  and  journal, 
fols.  117-122. 

The  vessel  was  captured  in  Hampton  Roads,  off  Fortress 
Monroe,  at  10  o’clock,  A.  M.,  on  the  20th  of  May,  by  the 
flag-ship  Minnesota.  There  were  a  number  of  our  ships  of 
war  in  sight  at  the  time  of  the  capture.  The  Hiawatha  was 
first  brought  to  by  a  gun  from  the  steamer  “  Star,”  and  was 
boarded  by  an  officer  from  her,  who  made  an  endorsement 
on  her  register,  and  ordered  the  captain  to  heave-to  when 
he  came  abreast  the  flag-ship,  then  about  three  miles  dis¬ 
tant.  The  Minnesota  fired  two  guns  before  the  Hiawatha 
was  brought  to  and  boarded. 

The  master  says,  “I  was  steering,  when  taken,  for  the 
proper  channel  to  get  clear  of  the  waters  of  Virginia;  I 
was  bound  for  Liverpool.” 

The  vessel  was  made  prize  and  sent  in  to  Hew  York  for 
adj  udication. 

Record ,  fols.  55,  56,  62,  68. 

The  master  and  owner  say,  in  their  examination,  that 
they  “  did  not  know  at  the  time  or  place  of  capture,  or 
have  notice,  that  the  place  or  port  was  in  a  state  of  war 
with  the  United  States,  or  that  the  naval  forces  of  the 
United  States  held  such  port  in  a  state  of  blockade.” 

Put  the  owner  adds,  “I  don’t  mean  to  say  but  that  we 
heard  that  there  were  difficulties  existing  between  the 
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North  and  the  South,  hut  we  heard  of  no  actual  war  exist¬ 
ing,  or  of  any  actual  collision  between  the  parties.  We 
had  no  knowledge  of  war ;  no  knowledge  of  blockade  ;  but 
a  rumored  report  of  existing  differences  between  the  North 
and  the  South.  These  rumors  were  talked  at  City  Point, 
Richmond,  and  Petersburgh.  I  also  saw  it  in  the  papers 
of  Virginia,  but  we  saw  no  Northern  papers.  This  was 
during  the  month  of  May  previous  to  our  departure.” 

Record,  f oh.  03.  82. 

The  answer  of  the  owners  seems  not  to  deny  the  blockade, 
or  notice  of  it,  but  questions  its  being  a  legal  blockade. 

Record,  f oh.  23-T. 

Aunong  the  ship’s  papers  on  board  was  an  official  cer¬ 
tificate  of  the  British  Consul,  showing  full  knowledge  of 
the  blockade,  and  of  its  effective  establishment,  and  claim¬ 
ing  an  “  authoritative  communication,”  to  the  effect  that 
neutral  vessels  would  have  “fifteen  days  to  leave  port  after 
the  actual  commencement  of  the  blockade,  whether  such 
vessels  were  with  or  without  cargoes,  aud  whether  the 
cargoes  were  shipped  before  or  after  the  commencement  of 
the  blockade,”  and  certifying  that  this  had  been  immedi¬ 
ately  communicated  to  “  the  captains  of  British  merchant 
vessels,  and  to  others  interested  in  British  trade.”  The  cer¬ 
tificate  states  that  the  best  information  attainable  pointed 
to  May  2,  as  the  date  of  the  actual  blockade. 

Record,  fols.  226-7. 

The  diplomatic  correspondence  between  the  Secretary  of 
State  and  the  British  Minister,  and  between  the  latter  and 
his  Government,  showed  the  immediate  and  formal  commu¬ 
nication  of  the  two  Proclamations  of  blockade  by  the  Sec¬ 
retary  of  State  to  the  British  Minister. 

This  correspondence  also  disclosed  communications  be¬ 
tween  the  State  Department  and  the  British  Minister,  and 
between  the  latter  and  the  British  Consul  at  Richmond, 
on  the  general  subject  of  the  permission,  both  as  to  time 
and  lading,  to  be  accorded  to  neutral  vessels  for  leaving 
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blockaded  ports,  and,  also ,  in  connection  with  this  very  ves¬ 
sel ,  the  Iliawatha. 

Record ,  138-1 44. 

An  efficient  blockade  was  established,  and  proclaimed, 
by  Commodore  Pendergrast  on  April  30,  1861. 
Proclamation,  fol.  143. 

The  endorsement  made  by  the  boarding  officer  from  the 
steamer  Star,  on  the  register  of  the  Iliawatha,  just  before 
her  capture  by  the  Minnesota,  is  found  at  fol.  196. 


POINTS. 

The  case  of  the  Hiawatha  will  be  considered,  upon  its 
own  circumstances,  and  upon  the  hypothesis  that  the  block¬ 
ade  of  the  ports  of  Virginia,  announced  in  the  Proclama¬ 
tion  of  the  President,  dated  April  27th,  1861,  and  made 
effective  by  the  presence  of  an  adequate  naval  force  on 
the  30th  of  the  same  month,  gave  to  the  United  States,  as 
towards  neutral  commerce,  all  the  rights  of  capture  and 
condemnation  which  lelong  to  a  war  llochade,  according  to 
the  principles  and  usages  of  the  law  of  nations,  as  under¬ 
stood  and  administered  in  Courts  of  Prize. 

The  general  question  whether,  and  how  far,  the  actual 
circumstances  of  the  blockade,  and  of  the  civil  conflict  in 
which  the  Government  of  the  United  States  has  adopted 
and  applied  its  coercion,  give  to  it  the  traits  of  a  war  block¬ 
ade,  and  impose  upon  neutral  commerce  the  consequences 
of  a  war  blockade,  will  be  treated  subsequently,  and  in  con¬ 
nection  with  the  subject  of  the  rights  of  maritime  capture 
of  enemy  property,  arising  upon  the  appeals  in  the  cases  of 
the  “  Crenshaw ”  and  the  “  Amy  WarwiclP argued  herewith. 
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First  Point, — Three  circumstances,  alone,  are  neces¬ 
sary  to  condemn  a  vessel,  as  lawful  prize,  for  breach  of 
blockade. 

1.  The  establishment  of  an  effective  blockade. 

2.  Knowledge  of  the  blockade  by  the  captured  vessel. 

3.  Capture,  in  delicto ,  that  is,  before  the  completion  of 
the  voyage,  in  prosecuting  which  the  breach  occurs  ; 
or,  as  is  held  by  some  authorities,  before  the  comple¬ 
tion  of  the  next  succeeding  voyage. 

Condemnation  of  the  cargo  follows,  only,  when  by 
the  conduct  of  its  owners,  or  their  agents,  it  is  impli¬ 
cated  in  the  guilt  of  the  vessel. 


Second  Point. — These  circumstances  concur  to  con¬ 
vict  and  condemn  the  bark  Iliaioatha. 

1.  No  question  can  be  made,  on  the  proofs  in  prepara- 
torio ,  of  the  establishment  of  an  effective  blockade  of 
the  mouth  of  the  James  Itiver,  on  the  30th  of  April, 
1861,  and  of  its  maintenance  at  the  date  of  the  cap¬ 
ture,  on  the  20th  of  May  following,  by  public  armed 

vessels  of  the  United  States. 

’ 

2.  Knowledge  of  the  blockade  on  the  part  of  vessels 
within  blockaded  ports  is,  under  the  law  of  Prize,  an 
indisputable  presumption,  and  no  notice ,  in  such  case, 
needs  to  be  proved. 

The  Yrouxo  Judith,  1  C.  Rob ,  150. 

3.  The  proofs  in  preparatorio,  show  the  fullest  knowledge 
on  the  part  of  the  vessel,  and  of  shippers  of  cargo,  of 
the  establishment  of  the  blockade.  The  effort  wras,  to 
complete  the  lading,  and  get  the  vessel  out  of  port, 
within  the  grace  supposed  to  be  allowed  after  the 
commencement  of  the  blockade. 
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i.  The  capture,  in  delicto,  is  dear  upon  the  proofs. 

5.  The  cargo  was  shipped  in  the  blockaded  port,  by  its 
owners,  or  their  purchasing  or  shipping  factors,  after 
notice  of  the  blockade,  and  for  the  purpose  of  being 
carried  on  the  voyage  projected  and  commenced  by  the 
vessel.  It  is,  then,  implicated  in  the  guilt  of  the  vessel 
and  suffers  like  condemnation. 

The  Mercurius ,  1  C.  Boh .,  80. 

“  Where  the  blockade  is  known  at  the  port  of  ship¬ 
ment,  the  master  becomes  an  agent  for  the  cargo  ;  in 
such  case  the  owners  must,  at  all  events,  answer  to  the 
country  imposing  the  blockade,  for  the  acts  of  persons 
employed  by  them  ;  otherwise,  by  sacrificing  the  ship, 
there  would  be  a  ready  escape  for  the  cargo.” 

2  T Vcldman’s  Int.  Law ,  205. 


Third  Point. — By  the  law  of  blockade,  though  a 
neutral  vessel,  in  port  at  the  institution  of  a  blockade,  is  at 
liberty  to  leave  with  its  lading  put  on  board  before  notice 
of  the  blockade,  this  grace  does  not  permit  taking  in  any 
cargo,  after  notice  j  a  vessel  offering  to  quit  the  port,  with 
cargo  thus  subsequently  laden,  is  guilty  of  breach  of 
blockade,  and  vessel  and  cargo  are  subject  to  condemnation. 

The  Betsey ,  1  C.  Bob.,  91. 

The  Vrouw  Judith ,  lb.,  152. 

The  Neptunus,  lb .,  171. 

The  Juno,  2  Id.,  119. 

Olivera  vs.  Union  Ins  Co.,  3  Wheat.,  183. 

The  ivhole  cargo  of  the  Hiawatha  was  laden  after  notice 
of  the  blockade,  and  neither  vessel  nor  cargo  can  claim  the 
benefit  of  the  rule  allowing  exit  from  a  blockaded  port  to 
a  neutral  vessel  caught  therein  by  the  blockade. 
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Fourth  Foilit. — The  rule  adopted  by  the  Navy  De¬ 
partment,  that  fifteen  days  should  be  allowed  for  neutral 
vessels  to  leave  the  blockaded  ports,  with  or  without  car¬ 
goes ,  and  communicated  to  the  British  Minister,  must  be 
understood  as  giving  no  license  for  lading,  in  fraud  of  the 
blockade  •  but,  simply,  as  assigning  a  reasonable  term  for 
the  privilege  accorded  by  the  rules  of  public  law,  to- wit: 
the  privilege  of  leaving  port  without  lading,  or  with  lading 
on  board  before  notice  of  the  blockade. 

See  correspondence ,  fols.  133,  110,  112. 

The  British  Minister’s  construction  of  this  correspond¬ 
ence,  that  the  date  of  lading  was  immaterial,  seems  beyond 
the  terms  of  the  rule  established  by  the  Navy  Depart¬ 
ment. 

But,  however  this  may  be,  the  Prize  Court  finds  no  au¬ 
thentic  documentary  license  from  the  Government  of  the 
United  States  to  justify  the  Hiaicatha  in  loading  and  tak¬ 
ing  out  of  port  a  cargo,  when,  but  for  such  license,  such 
loading  and  attempted  egress  condemn  the  vessel. 

In  the  absence  of  such  license  condemnation  must  pass, 
and  if  the  case  seem,  in  itself  or  in  connection  with  the 
correspondence,  entitled  to  grace  from  the  Government,  it 
will  find  its  proper  consideration,  between  the  two  Govern¬ 
ments,  through  further  diplomatic  correspondence. 


Fifth  I'oiiit. — But,  if  the  Prize  Court  is  bound  to 
treat  the  privilege  accorded  as  equivalent  to  a  license  to 
depart  from  port  within  fifteen  days  after  the  institution  of 
the  blockade,  with  cargo  laden  after  notice  of  the  block¬ 
ade,  and  as  saving  the  vessel  and  cargo  from  condemna¬ 
tion,  while  within  the  terms  of  the  privilege  thus  con¬ 
strued,  the  facts  of  the  case  show  the  period  exceeded  be¬ 
fore  the  Hiawatha  left  port. 

The  blockade  having  been  made  effective  April  30,  the 
fifteen  days,  upon  the  most  liberal  rule  of  computation, 
ended  with  midnight  of  May  15. 
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The  vessel  did  not  start  to  leave  port  until  May  ISth,  on 
which  day,  “  at  G  P.  M.  hove  up  anchor  and  commenced 
to  tow  down  the  river  with  the  steam-tug  Wm.  Allison 
Log-loolc,  fol.  118. 


Sixth  £Do!i»t. — The  President’s  Proclamation  of  tho 
blockade  of  the  ports  of  Virginia  and  North  Carolina, 
(April  27,  1861),  recites  the  fact  of  the  blockade  of  the 
ports  of  South  Carolina  and  other  States  by  the  Proclama¬ 
tion  of  April  19,  and  that  the  subversion  of  the  peaceful 
authority  of  the  United  States  had  extended  to  the  States 
of  North  Carolina  and  Virginia,  and  thereupon  declares, 
“  An  efficient  blockade  of  the  ports  of  those  States  will  also 
be  established.” 

Flag-officer  Pendergrast,  in  his  announcement  of  the 
actual  institution  of  the  effective  blockade,  gives  notice 
that  “  all  vessels  passing  the  capes  of  Virginia,  coming 
from  a  distance,  and  ignorant  of  the  proclamation ,  will  be 
warned  off,”  &c. 

In  these  public  documents,  which  declare  the  character 
of  the  blockade,  for  the  breach  of  which  tho  Hiawatha 
and  her  cargo  have  been  condemned,  there  is  no  qualifica¬ 
tion  or  relaxation  of  the  rules  which  determine  the  offence, 
and  its  punishment,  under  the  general  principles  and  usages 
of  the  law  of  nations. 

By  these  rules,  as  is  shown  above,  the  vessel  and  cargo 
were  good  prize. 

But,  it  is  argued,  the  terms  of 'the  Proclamation  of  April 
19,  are,  by  fair  intendment,  to  be  introduced  into  that  of 
April  27,  so  far  as  they  purport  to  define  or  modify  the 
regulations  of  the  blockade. 

If  this  be  adjudged,  it  is  further  argued,  that  the  Hia¬ 
watha  was  not  subject  to  capture,  and  was  unjustly  con¬ 
demned  in  the  Courts  below,  because  she  had  not,  before 
the  time  of  her  seizure,  received  upon  her  register  an  en¬ 
dorsement  of  a  previous  attempt  to  pass  the  blockade. 

The  Proclamation  announces  and  defines  the  coercive 
measure  intended,  as  “a  blockade  of  the  ports  within  the 
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States  aforesaid,  in  pursuance  of  the  laws  of  the  United 
States,  and  of  tue  law  of  nations,  in  such  case  provided. 
For  this  purpose  a  competent  force  will  he  posted  so  as  to 
prevent  entrance  and  exit  of  vessels  from  the  ports  afore¬ 
said.” 

The  character  of  the  blockade,  as  up  to  the  full  measure 
of  coercion  which  the  law  of  nations  attributes  to  it,  being 
defined,  the  Proclamation  proceeds  to  give  a  rule  of  inter¬ 
ception  and  warning,  upon  which  the  appellants  rely,  as 
follows  : 


“If,  therefore,  with  cl  view  to  violate  such  blockade,  a 
vessel  shall  approach,  or  shall  attempt  to  leave,  either  of 
said  ports,  she  will  be  duly  warned  by  the  commander  of 
one  of  the  blockading  vessels,  who  will  endorse  on  her 
register  the  fact  and  date  of  sucli  warning ;  and  if  the 
same  vessel  shall  again  attempt  to  enter  or  leave  the  block¬ 
aded  port,  she  will  be  captured  and  sent  to  the  nearest  con¬ 
venient  port  for  such  proceedings  against  her  and  her 
cargo,  as  prize,  as  may  be  deemed  advisable.” 

There  are  but  two  constructions,  which  can  be  put  upon 
this  rule  of  notice ,  introduced  into  the  Proclamation. 

I.  That  it  expresses  the  rule  of  the  law  of  nations,  that 
a  vessel,  so  long  as  she  is  ignorant  of  a  blockade ,  is  in¬ 
nocent  of  any  attempt  to  violate  it,  in  -the  sense  of 
guilt  and  punishment ;  and,  further,  that  it  accords 
the  right,  to  such  ignorant  vessel,  of  notice  to  herself 
from  the  blockading  force,  in  distinction  from  notice 
to  her  Government  from  the  blockading  Government, 
before  she  shall  bear  the  charge  and  the  punishment 
of  guilt 

This  manner  of  notice  has  been  always  insisted  upon 
by  our  Government,  as  the  true  rule  to  be  claimed  by 
neutral  commerce,  and  was  well  defined  in  the  British 
Treaty  of  179d,  Art.  18. 

“  Whereas,  it  frequently  happens  that  vessels  sail 
for  a  port  or  place  belonging  to  an  enem}r,  \ without 
knowing  that  the  same  is  either  besieged,  blockaded, 
or  invested,  it  is  agreed  that  every  vessel  so  circum¬ 
stanced  may  be  turned  away  from  such  port  or  place, 
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but  she  shall  not  be  detained,  nor  her  cargo,  if  not 
contraband,  be  confiscated,  unless,  after  notice ,  she 
shall  again  attempt  to  enter ;  but  she  shall  be  per¬ 
mitted  to  go  to  any  other  port  or  place  she  may  think 
proper.” 

8  Vol.  St.,  p.  12 6. 

Upon  this  clause,  Sir  Win.  Scott  says,  in  the  case  of 
the  Columbia,  an  American  vessel,  which  had  sailed 
from  America- in  ignorance  that  Amsterdam  was  block- 
ceded,  but  heed  learned  the  fact  at  a  near  port : 

“  But  it  has  been  said  that,  by  the  American  Treaty, 
there  must  be  a  previous  warning.  Certainly  where 
vessels  sail  without  a  knowledge  of  the  blockade  a 
notice  is  necessary ;  but  if  you  can  affect  them  with 
the  knowledge  of  that  fact  a  warning  then  becomes 
an  idle  ceremony,  of  no  use,  and  therefore  not  to  be 
required.  The  master,  the  consignees,  and  all  persons 
entrusted  with  the  management  of  the  vessel,  appear 
to  have  been  sufficiently  informed  of  this  blockade  ; 
and,  therefore,  they  are  not  in  the  situation  the  treaty 
supposes.” 

The  Columbia ,  1  C  Rob.,  1 54. 

If.  The  only  alternative  construction  of  this  clause  of 
the  Proclamation  is,  that  a  vessel  not  already  warnedby 
endorsement  on  her  register,  may  plan  and  prosecute  as 
many  voyages  in  fraud  and  violation  of  the  blockade 
as  may  promise  advantage,  under  no  peril  but  of  inter¬ 
ception,  without  capture,  at  the  mouth  of  the  block¬ 
aded  port. 

Under  this  construction,  the  “ Nashville ,”  notwith¬ 
standing  her  manifold  breaches  of  blockade,  both  of 
ingress  and  egress,  has  not  yet  placed  herself,  in  her 
mere  conduct  of  blockade-runner,  in  a  predicament  to 
be  seized  and  condemned  as  lawful  prize.  She  has 
never  been  warned  and  had  her  register  endorsed. 

Under  this  construction,  a  vessel  stopped  and  warned 
not  to  pursue  her  voyage  to  a  blockaded  port,  by  one 
of  our  cruisers,  and  notice  put  upon  her  register  to 
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that  effect,  would  not  be  liable  to  be  seized  and  con¬ 
demned  as  lawful  prize,  if  caught  in  penetrating  the 
blockade.  She  would  not  have  received  warning  from 
“  the  commander  of  one  of  the  blockading  vessels:” 

Under  this  construction,  our  blockaders  would  bo 
occupied  in  chasing  unwarned  vessels,  while  other  un¬ 
warned  vessels  were  slipping  into  the  blockaded  ports. 
As  fast  as  vessels  became  unserviceable  as  blockade- 
runners,  from  having  been  once  caught  and  “  warned,” 
others,  in  constant  succession,  would  take  their  place. 

This  construction  overlooks  the  principle  that  the  main¬ 
tenance  of  blockade  against  neutrals  is  a  right  of  the  bellig¬ 
erent,  and  its  observance  a  duty  of  neutrals,  under  a  law , 
binding  upon  all  affected,  that  is  to  say,  the  law  of  nations. 
It  is  not  a  question  of  force,  or  fraud,  or  cunning,  which 
the  neutral  is  at  liberty  to  try  the  chance  of. 

Thus,  sailing  from  the  homo  port  with  intent  to  seek  the 
blockaded  port,  knowing  it  to  be  blockaded,  is  an  offence 
complete,  and  the  vessel  is  lawful  prize  at  any  stage  of  her 
voyage. 

So,  loading  in  a  blockaded  port,  after  notice  of  blockade, 
without  an  actual  attempt  to  pass  the  blockade,  completes 
the  offence  and  exposes  the  vessel  to  confiscation. 

The  Betsey ,  1  C.  Bob.  332. 

Upton’’ s  Law  of  Prize ,  p.  297,  and  cases 
cited. 

The  true  interpretation  of  the  Proclamation  rejects  these 
insensible  incongruities,  and  confines  the  application  of  this 
rule  of  notice  to  ignorant,  and  so  innocent,  vessels  receiving 
their  first  knowledge  of  the  blockade  from  the  vessels  en¬ 
forcing  it. 

Every  District  Court,  which  has  passed  upon  the  ques¬ 
tion,  has  so  held,  and  Mr.  Justice  Grier,  in  affirming  the 
condemnation  of  the  “  Admiral,”  in  the  Pennsylvania  Dis¬ 
trict,  very  tersely  presents  the  point. 

“  A  vessel  which  has  full  knowledge  of  the  existence  of 
a  blockade,  before  she  enters  on  her  voyage,  has  no  right 
to  claim  a  warning  or  endorsement  when  taken  in  the  act 
of  attempting  to  enter. 
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4‘  It  would  be  an  absurd  construction  of  the  President’s 
Proclamation,  to  require  a  notice  to  be  given  to  those  who 
already  had  knowledge.  A  notification  is  for  those  only 
who  Have  sailed  without  a  knowledge  of  the  blockade,  and 
get  that  first  information  from  the  blockading  vessels.” 

Upton's  Law  of  Prize,  295. 

The  observations  of  Chief  Justice  Marshall,  and  the 
decision  of  the  Court,  in  Maryland  Ins.  Co.  vs.  Woods,  6 
Or.  29,  are  much  relied  on,  for  appellants,  to  aid  their  con¬ 
struction  of  the  Proclamation  of  blockade. 

But  an  examination  of  that  case  will  show  that  the  block¬ 
ade  was  a  peculiar  one  ;  not  in  the  nature  of  an  interdict 
and  suppression  of  the  enemy’s  trade,  but  more  in  the 
sense  of  a  naval  siege  for  the  reduction  of  the  particular 
port  invested.  It  was  a  shifting  blockade,  from  port  to 
port,  as  the  hostile  purposes  indicated  the  attack,  and  this 
peculiar  trait  was  expressly  announced.  The  British 
cruisers  were  instructed  “  not  to  consider  blockades  as  ex¬ 
isting,  unless  in  respect  to  particular  ports  which  might  be 
actually  invested .”  Upon  these  special  considerations  the 
judgment  turned. 


Seventh  (Point — For  these  reasons,  the  Iliawatha 
was  lawful  prize  of  war,  for  attempted  breach  of  blockade, 
and  her  cargo  was  implicated  in  her  guilt. 

The  decree  of  the  Circuit  Court,  affirming  the  decree  of 
the  District  Court,  should  be  affirmed  with  costs. 

Wm.  M.  Eva  rxs, 

Of  Counsel  for  the  United  States. 


OF  THE  UNITED  STATES. 


John  Currie  and  others,  Claimants  of 
the  Schooner  Crenshaw  and  her 
cargo, 

Appellants, 

vs. 

Tiie  United  States, 

Respondents. 


BRIEF  FOR  THE  RESPONDENTS. 
STATEMENT. 

'this  cause  comes  up  by  appeal  from  the  decree,  in  Prize, 
of  the  Circuit  Court,  in  and  for  the  Southern  District  of 
New  York,  affirming  the  decree  of  the  District  Court, 
which  condemned  the  Crenshaw  and  parts  of  her  cargo  as 
enemy’s  property. 

The  vessel  was  owned  by  John  Currie  and  others,  citizens 
of  the  State  of  Virginia,  and  merchants  resident  and  trad¬ 
ing  in  Richmond.  [Record,  fols.  13,36.) 

One  hundred  and  eight  hogsheads  and  forty-seven  half 
hogsheads  of  tobacco,  part  of  her  cargo,  were  owned  by 
John  Caskie  and  James  H.  Caskie,  citizens  of  the  State  of 
Virginia,  and  merchants  in  Richmond.  [Fols.  15,  21,  75.) 

Thirty  tierces  of  tobacco  strips  were  claimed  by  Richard 
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Irvin  &  Co.,  of  New  York.  The  tobacco  was  purchased 
and  shipped  by  Scott  &  Clark,  resident  merchants  of  Rich¬ 
mond,  and  citizens  of  Virginia,  and  consigned  to  Samuel 
Irvin  &  Co.,  Liverpool,  for  sale.  Richard  Irvin  &  Co. 
had  advanced  upon  it  by  acceptance  and  payment  of  drafts, 
and  the  profits  of  the  adventure  were  to  be  equally  divided 
between  Scott  &  Clark  and  Richard  Irvin  &  Co.  ( Fols .  28 
-32,  74.) 

Ten  tierces  of  tobacco  strips  were  claimed  by  Henry 
Ludlam,  a  citizen  and  resident  of  Rhode  Island,  and  G.  F. 
Watson,  a  citizen  of  Virginia,  and  resident  of  Richmond, 
at  which  latter  place,  under  the  firm  of  Ludlam  &  Watson, 
they  were  engaged  in  trade,  and  by  Charles  Lear  &  Son, 
of  Liverpool,  British  subjects.  {Fols.  23-27.) 

The  vessel  sailed  from  New  York  to  Richmond,  April _ 

19th,  1861,  arrived  at  City  Point  on  the  22d,  and  finished 
discharging  cargo  on  the  27th.  On  the  2d  of  May  the 
vessel  was  “laid  up,”  and  captain  and  mate  paid  off.  On  * 
the  13{h  May,  orders  were  given  to  load  for  Liverpool,  and 
they  worked  night  and  day  to  accomplish  her  lading  by 
the  15th  in  view  of  the  blockade,  which,  they  understood, 

“  took  effect  on  all  vessels  clearing  after  the  15th  of  May.” 
On  the  15th  they  finished  loading,  and  commenced  making 
their  way  down  the  river.  On  the  17th  May  she  was  cap¬ 
tured  off  Newport  News  by  the  U.  S.  steamer  Star,  and 
sent  in  for  adjudication.  ( Log-ljoolc ,  fols.  62-06.) 

Condemnation  passed  upon  the  schooner  and  her  cargo 
herein-above  designated,  as  enemy  property,  except  that 
in  the  ten  hogsheads  of  tobacco  strips  the  interest  of  Lear 
&  Son,  being  neutrals,  was  restored.  {Decree,  fols.  83-S5.) 

The  various  interests  condemned,  appealed  to  the  Circuit 
Court,  where  the  decree  was  affirmed,  and  thence  to  this 
Court, 
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POINTS. 

First  Point  — Reserving,  for  subsequent  consideration, 
the  general  propositions  as  to  the  traits  and  conse¬ 
quences  of  the  civil  conflict  in  the  course  of  which 
this  maritime  capture  has  been  made,  as  giving  belli¬ 
gerent  rights  to  the  Government  of  the  United  States 
as  in  case  of  public  war,  it  is  apparent  that  the  Cren¬ 
shaw  and  her  cargo  were  subject  to  capture  as  lawful 
prize,  and  the  schooner  and  the  portion  of  her  cargo 
condemned,  to  confiscation,  as  enemy’s  property,  ac - 
cording  to  the  principles  and  usages  of  the  law  of  nations 
applicable  to  a  state  of  icar. 

Halleck  Znt.  Law ,  472. 

The  Two  Friends ,  1  C.  Rob.,  283. 

1  Coll.  Jurid.,  134. 


Second  Point. — The  vessel  itself,  and  the  invoice  of 
tobacco  shipped  by  John  and  James  II.  Caskie,  pre¬ 
sent  no  question  of  difficulty,  under  the  law  of  mari¬ 
time  capture,  as  prize  of  war.  They  were  the  property 
of  Richmond  merchants  and  formed  a  part  of  the 
wealth  and  commerce  of  the  enemy.  If,  then,  the  law 
of  prize  of  war  is  applicable  to  the  hostilities  in  which 
the  United  States  navy  made  the  capture,  the  vessel 
and  this  cargo  were  good  prize. 


Third  Point. — In  regard  to  the  invoice  claimed  by 
Richard  Irvin  &  Co.,  the  matter  may  be  regarded  in 
two  views. 

1.  On  the  proofs  in  preparatorio ,  and  the  test  oath  of 
the  claimants,  is  it  wholly  the  property  of  the  Rich¬ 
mond  merchants  who  shipped  it,  Scott  &  Clark,  or 
are  Richard  Irvin  &  Co.,  joint-owners  of  the  adven¬ 
ture  ? 
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If  the  ownership  be  wholly  with  the  Richmond 
merchants,  then  it  must  be  condemned,  for  the  rea¬ 
sons  applicable  to  the  cargo  of  the  CasJcies,  as  stated 
above. 

If  the  New  York  house  of  Richard  Irvin  &  Co., 
are  part-owners  of  the  adventure,  then  their 
share  is  subject  to  condemnation,  as  property  of  sub¬ 
jects  of  the  Government  of  the  captors,  involved  in 
trade  with  the  enemy. 


1  on  a*t li  i'oiiit — In  regard  to  the  interest  of  the  claim¬ 
ants  Ludlam  &  Watson,  in  the  invoice  of  tobacco 
claimed  by  them,  jointly  with  Lear  &  Son,  the  same 
considerations  apply,  as  are  suggested  in  the  “Third 
Point,”  above. 

Watson  was  a  merchant  of  Richmond,  and  Ludlam 
was  his  partner  in  a  firm  commercially  domiciled 
there. 

The  share  of  Watson  falls  under  condemnation  as 
enemy  property,  and  the  share  of  Ludlam,  as  pro¬ 
perty  of  a  subject  of  the  Government  of  the  captors,  in¬ 
volved  in  trade  with  the  enemy. 

The  interest  of  Lear  &  Son  in  this  invoice  was  not 
condemned,  and  the  appeal  for  their  interest  covers 
only  the  question  of  costs. 

This  is  not  the  subject  of  appeal,  where  it  rests  in  the 
discretion  of  the  Court  below,  as  in  prize  causes  it  does, 
emphatically. 


I'M  fill  roilit. — The  deci-ee  of  the  Circuit  Court,  affirm¬ 
ing  that  of  the  District  Court,  should  be  affirmed  with 
costs. 


War.  M.  Evarts, 

Of  Counsel  for  the  United  States. 


IT 


(General  Argument, 

APPLICABLE  TO 

ALL  THE  PRIZE  CAUSES. 


If  tli q  fads  in  those  Prize  Causes,  and  the  principles 
and  usages  of  the  L  viv  of  Nations,  applicable  to  them, 
make  out  the  property  involved  to  be  good  prize,  it  only 
remains  to  be  considere  J  whether  the  actual  hostilities  prose¬ 
cuted  by  the  United  States,  and  as  a  part  of  which  these  cap¬ 
tures  were  made,  have  in  themselves  the  traits,  and  affect 
neutral  and  hostile  property  with  the  consequences,  which 
belong  to  war,  to  the  measure  and  effect  of  maintaining  the 
sentences  of  the  Prize  Courts  now  brought  under  review. 

STATEMENT. 

The  actual  attitude  of  the  hostile  parties,  and  of  the 
neutral  nation,  Great  Britain,  to  their  hostilities,  is  exhib¬ 
ited,  sufficiently  for  the  basis  of  the  argument,  on  one  side 
and  the  other,  in  a  few  principal  public  acts,  of  most  de¬ 
finite  and  unequivocal  character  and  effect. 

First. — Prior  to  any  of  the  naval  captures,  which  have 
been  made  the  subject  of  adjudication  in  the  Prize  Courts, 
seven  States  of  the  Federal  Union,  lying  together,  had,  by 
public  and  formal  acts  on  their  own  part,  dissolved  their 
allegiance  to  the  Government  of  the  United  States,  and 
separated  their  territory  and  population  from  their  former 
political  relations  to  the  Union.  These  States  had  formed 
a  provisional  or  revolutionary  Government,  under  the  style 
of  the  i£  Confederate  States  of  America,”  for  the  combined 
maintenance  of  their-  political  independence,  and  to  the 
1* 
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end  of  forming  themselves  into  a  new  Nation;  they  had 
declared,  and,  in  form,  had  accomplished,  a  revolt  of  their 
territory,  their  population,  and  their  State  Governments, 
from  the  Government  of  the  United  States. 

This  combination  of  these  seven  States  in  revolt  had  re¬ 
ceived  the  accession  of  the  two  other  States  of  North 
Carolina  and  Virginia  before  any  of  the  captures,  now 
under  review,  were  made,  and,  in  substance  and  in  form, 
the  strength,  the  territory,  the  population,  and  the  Gov¬ 
ernments  of  these  two  States  were  incorporated  in  the 
revolt  for  independence,  and  in  the  scheme  for  a  new 
nationality,  with  the  earlier  combination  of  the  seven 
States, 

The  particular  acts  and  progressive  stages  of  this  politi¬ 
cal  movement,  whether  of  individual  States  or  of  com¬ 
binations  among  them,  it  is  not  material  to  notice  or  refer 
to.  The  general  purpose  and  action,  giving  character  to 
the  movement,  as  an  element  in  the  present  judicial 
enquiry,  are  matters  of  public  knowledge,  and  nncontro- 
verted. 

On  the  13th  and  11th  of  April,  1861,  the  organized 
military  forces  of  the  (so  called)  Provisional  Government, 
commenced  and  carried  on  a  bombardment  of  Fort  Sump¬ 
ter,  occupied  and  defended  by  a  garrison  of  United  States 
troops,  and  compelled  its  surrender  by  the  mere  force  of 
war,  and  after  a  defence  carried  to  the  extremity  of  war¬ 
like  resistance. 

On  the  17th  of  April,  1861,  Jefferson  Davis,  under  the 
style  of  “  President  of  the  Confederate  States  of  America,” 
issued  a  proclamation  for  letters  of  marque  and  reprisal, 
inviting  proposals  for  privateers,  referring  to  the  Proclama¬ 
tion  of  the  President  of  the  United  States,  and  avowing 
the  design  of  his  Government  “to  repel  the  threatened  in¬ 
vasion,  and  defend  the  rights  and  liberties  of  the  people, 
by  all  the  means  which  the  laws  of  nations  and  usages 
of  civilized  warfare  place  at  its  disposal.”  lie  invokes  the 
support  of  the  people  of  the  Confederate  States  for  “  all 
the  measures  that  may  be  adopted  for  the  common  defence, 
by  which,  under  the  blessing  of  Divine  Providence,  we 
may  hope  for  a  speedy,  just  and  honorable  peace.'” 

TJptorCs  Law  of  Prize,  486. 
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On  or  before  the  6th  of  May,  1861,  the  Congress  of  the 
Confederate  States  passed  an  act  recognizing  and  declaring 
War  as  existing  “  between  the  Confederate  States  and  the 
Government  of  the  United  States,-”  and  providing  means 
and  forces  for  its  prosecution. 

1  Putnam's  Rebellion  Record ,  Doc.  140,  'page 
195. 

Second. — On  the  15th  of  April,  1861,  the  President  of 
the  United  States  issued  a  Proclamation,  reciting  that  “  the 
laws  of  the  United  States  have  been  for  some  time  past, 
and  now  are  opposed,  and  the  execution  thereof  obstructed, 
in  the  States  of  South  Carolina,  Georgia,  Alabama,  Florida, 
Mississippi,  Louisiana  and  Texas,  by  combinations  too 
powerful  to  be  suppressed  by  the  ordinary  course  of  judi¬ 
cial  proceedings,  or  by  the  powers  vested  in  the  marshals 
by  law,”  and  calling  for  the  militia  of  the  States  to  the 
number  of  75,000,  “in  order  to  suppress  said  combinations 
and  to  cause  the  laws  to  be  duly  executed.”  The  Procla¬ 
mation,  also,  convenes  Congress  to  meet  on  the  following 
4th  of  July. 

Appendix  to  Laws  U.  S.  July  Session.  1831. 
page  1. 

On  the  19th  of  April,  the  President  issued  the  Proclama¬ 
tion  of  blockade,  and  for  sending  in  captured  vessels  for 
proceedings  in  Prize,  and  on  the  27th  of  April  the  second 
Proclamation  of  blockade. 

lb.  p.  2-3. 

On  the  3d  of  May,  the  President  issued  a  Proclamation 
for  volunteers,  for  three  years,  in  the  service  of  the  United 
States,  to  the  number  of  42,000  men,  for  an  increase  of  tho 
army  by  22,000  men,  and  for  the  enlistment  of  18,000  sea¬ 
men  in  the  naval  service.  The  Proclamation  invokes  the 
co-operation  of  all  good  citizens  in  these  measures  for  the 
suppression  of  violence,  for  the  enforcement  of  the  laws, 
and  for  the  “  restoration  of  peace .” 
lb.  p.  3. 

On  the  12th  of  August,  1861,  the  President,  upon  the 
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request,  by  resolution,  of  both  Houses  of  Congress,  issued  a 
Proclamation  for  a  public  Fast  “to  Almighty  God  for  the 
safety  and  welfare  of  these  States,  Ilis  blessings  on  their 
arms,  and  a  speedy  restoration  of  peace”  This  Proclaims 
tion  recites  that  the  country,  “once  united,  prosperous,  and 
happy,  is  now  afflicted  with  faction  and  civil  tear” 

Congress,  at  its  extraordinary  session,  commenced  in 
July,  1801,  was  mainly  occupied  in  passing  laws  for  loans, 
levies  of  troops,  the  manufacture  and  purchase  of  arms, 
ordnance  and  munitions  of  war,  and  the  support  of  tho 
army,  regular  and  volunteer,  and  of  the  navy,  and  with 
other  legislation  appropriate  to  the  occasions  of  a  nation  at 
war, 

On  the  22d  July  tho  act  was  passed  for  the  acceptance 
and  organization  of  500,000  volunteers.  The  preamble 
recites  the  military  hostilities  against  the  United  States, 
committed  and  threatened,  and  that  “a  conspiracy  has 
been  entered  into  to  overthrow  the  Government  of  the 
United  States,”  and  the  law  provides  that  the  volunteers 
shall  seive  not  more  than  three  years  nor  less  than  six 
months,  and  “  shall  be  disbanded  at  the  end  of  the  war,” 
and  inches  certain  provisions  for  those  who  shall  serve 
“  two  years,  or  during  the  war ,  if  sooner  ended.” 

Session  Laws ,  p.  208,  270. 

An  amendment  to  this  act  provides  that  the  volunteers 
“  shall  be  mustered  into  the  service  for  ‘  during  the  war?  ” 
Ih.,  p.  27-1. 

An  act  was  passed  Aug.  5,  1801,  authorizing  enlistments 
for  the  navy  for  three  years,  or  “  during  the  war,”  “  to 
place  the  entire  navy  of  the  United  States,  and  all  vessels 
that  may  be  added  to  it,  in  a  state  of  the  utmost  efficiency 
for  active  service.” 

II).,  p.  3 1 5. 

On  the  0th  or  August  an  act  was  passed  making  pro¬ 
visions  for  volunteers,  “  whether  for  one,  two,  or  three 
years,  or  for  or  during  the  war,”  and  sanctioning  and 
ratifying  the  acts  of  the  President,  as  follows  : 


«  Sec.  3.  And  be  it  further  enacted ,  That  all  the  acts, 
proclamations,  and  orders  of  the  President  of  the  United 
States,  after  the  4th  of  March,  1861,  respecting  the  Army 
and  Navy  of  the  United  States,  and  calling  out  or  relating 
|  to  the  militia  or  volunteers  from  the  States,  arc  hereby 
j  approved,  and  in  all  respects  legalized  and  made  valid,  to 
the  same  intent,  and  with  the  same  effect,  as  it  they  had 
been  issued  and  done  under  the  previous  express  authority 
and  direction  of  the  Congress  of  the  United  States.” 
lb.,  32 h 


On  the  25th  March,  1862,  an  act  was  passed  regulating 
proceedings  in  Prize,  which,  by  its  terms,  is  made  applica¬ 
ble  “  as  well  to  cases  now  pending  as  to  all  future  cases  of 
maritime  capture.” 

Session  Laics ,  1801-2,  p.  374. 

On  the  6th  of  November,  1801,  and  14th  of  May,  1862, 
circulars  were  issued  by  the  Navy  Department  to  Naval 
Commanders,  giving  instructions  for  their  government  in 
sending  in  prizes  for  adjudication. 

Upton's  Lav o  of  Prize,  490. 

Third. — On  the  13th  of  May,  1861,  the  Queen  of  Great 
Britain  issued  a  proclamation,  reciting,  “  Whereas  hostili¬ 
ties  have  unhappily  commenced  between  the  Government 
of  the  United  States  of  America  and  certain  States  styling 
themselves  “  the  Confederate  States  of  America and 
whereas  we,  being  at  peace  with  the  Government  of  the 
United  States,  have  declared  our  royal  determination  to 
maintain  a  strict  and  impartial  neutrality  in  the  contest 
between  the  said  contending  parties.” 

The  Proclamation  enjoins  her  subjects  to  observe  strict 
neutrality  in  and  during  the  aforesaid  hostilities,  and  to 
abstain  from  violating  the  laws  of  the  realm  or  the  law  of 
nations  in  relation  thereto,  and  especially  names  (among 
other  things),  as  in  contravention  of  the  law  of  nations, 
“  breaking  or  endeavoring  to  break,  any  blockade  lawfully 
and  actually  established,”  and  carrying  contraband,  under 
the  law  of  nations. 

1  Putnam's  Rebellion  Record,  Poc.  168 , 

p.  245. 


Several  other  maritime  powers  of  Europe  have  taken  tho 
same  course,  in  effect,  as  England,  and  the  diplomatic  cor- 
respondencc  between  our  Government  and  these  Powers 
shows  the  maintenance  on  our  part,  and  the  recognition  by 
neutrals,  of  the  rights  and  powers  of  War,  as  open  to,  and 
exerted  by,  the  United  States  in  the  existing  hostilities. 

FIRST  PROPOSITION. 

I.  The  vessels  and  their  cargoes,  in  all  the  cases  at  bar, — 
and  in  the  numerous  cases  in  the  Prize  Courts  of  original 
jurisdiction,  whose  sentences  are  dependent  upon  the  judg¬ 
ment  to  be  pronounced  by  this  Court, — were  brought  in  by 
public  armed  vessels  of  the  United  States  navy,  under  offi¬ 
cers  bearing  naval  commissions  from  the  United  States  Gov¬ 
ernment,  and  executing  orders  of  the  President  of  the 
United  States,  commander-in  chief  of  the  army  and  navy 
of  the  United  States,  upon  naval  capture,  jure  belli ,  as 
Prize  of  War.  They  were  delivered  into  the  prize  juris¬ 
diction  by  the  naval  captors,  upon  the  order  of  the  Govern¬ 
ment,  as  such  prize  of  war ;  they  have  been  libelled  by  the 
District  Attorneys  in  the  name,  and  pursuing  the  authority 
of  the  United  States,  and  their  confiscation  demanded  as 
prize  of  war;  the  adjudication  has  proceeded,  and  con¬ 
demnation  has  followed,  on  the  principles  of  prize  of  war, 
under  the  law  of  nations. 

II.  There  is  not  the  least  quality  of  municipal  or  statu¬ 
tory  offence  in  the  conduct  of  the  vessels  or  cargoes,  or  of 
municipal  or  statutory  forfeiture  in  the  procedure  for  their 
condemnation. 

Nor  has  the  confiscation  proceeded  as  an  incident,  or  a 
consequence,  of  an  inquisition  into  the  personal  guilt  of  any 
of  the  owners  of  the  condemned  property  as  being  traitors 
or  rebels,  or  aiders  or  abettors  of  treason  or  lebellion. 

As  an  administration  or  execution  of  law,  under  the 
peaceful  authority  of  Government ,  the  whole  transaction, 
from  capture  to  sentence,  is  without  any  support. 

It  is  only  in  and  from  a  state  of  war ,  having  its  own  laws, 
tribunals,  processes  and  sanctions,  that  the  offence,  the 


arrest,  the  Court,  the  trial  and  the  penalty,  have  their  origin 
and  legal  validity. 

If  this  status  fails,  the  captures  were  violent  and  piratical 
aggressions  on  peaceful  commerce,  the  prize  jurisdiction 
imaginary,  and  the  sentences  are  ineffectual  to  change  title 
in  the  property  confiscated. 

III.  The  question  before  a  Prize  Court,  as  matter  of  its 
own  jurisprudence  and  determination ,  is  always,  and 
simply,  “  Prize  or  no  Prize,”  according  to  the  rules  of  the 
law  of  nations,  upon  the  necessary  postulate  that  war 
exists,  foiqwithout  tear,  the  question  of  “  Prize  or  no  Prize,” 
does  not  arise,  nor  does  the  prize  jurisdiction  attach. 

The  question  of  “  War  or  no  War,”  is  a  question  arising 
and  to  be  determined  upon  considerations  of  the  Public 
Law,  no  doubt,  as  a  preliminary,  to  the  question  of  “  Prize 
or  no  Prize.”  But  this  question  of  “  War  or  no  War,”  is  a 
political  question  to  be  pronounced  upon,  by  the  declaration 
or  action  of  the  political  sovereignty,  of  which  the  Prize 
Court  exercises  only  the  special  function  confided  to  it. 

The  question,  then,  for  the  Prize  Court,  as  to  “  war  or  no 
war,”  is  not  whether  it,  the  Prize  Court,  shall  adjudge  that, 
on  the  principles  of  public  law,  there  is  or  is  not  a  war, 
but  whether  the  Government,  of  which  it  is  the  minister, 
and  for  which  it  holds  its  inquisition  on  the  question  of 
“  Prize  or  no  Prize,”  has  recognized,  if  its  Government  be  a 
neutral,  war  as  existing  between  belligerents,  or  if  the  cap¬ 
ture  was  made  by  its  own  Government,  whether  it  was 
mad e  jure  belli,  and  not  as  a  civil  or  municipal  arrest. 

This  is  familiar  law,  when  applied  to  the  situation, 
when  the  Sovereign  of  the  Court  is  a  neutral ,  and  the 
question  arises  as  to  foreign  contests  and  hostilities. 

TJ.  S.  vs.  Palmer,  3  Wheat.  610. 

* 

Santissima  Trinidad,  7  Wheat.  2S3. 

The  Garidad ,  4  Id.  497. 

Divina  Pastora ,  lb.  52. 

The  Estrella ,  lb.  298. 

The  rule  is  equally  necessary  wlieu  the  Prize  Court  sits 
upon  a  capture,  brought  in  for  adjudication  by  its  own 
Sovereign.  Its  jurisdiction  is  not  over,  but  as  a  function  of, 
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the  Sovereignty.  Its  inquiry  is,  whether  the  capture  has 
been  made  according  to  the  intention  of  the  Sovereign,  and 
whether  that  intention  was  an  exercise  of  the  jus  belli. 

If  it  finds  the  seizure  was  not  designed  by  the  Sov¬ 
ereign  as  an  exercise  of  they'ws  belli,  the  prize  jurisdiction 
ceases. 

If  it  finds  that  it  was  designed  as  an  exercise  of  the  jus 
belli ,  then  it  inquires  whether  the  property  was,  by  the 
law  of  nations,  of  the  quality,  as  enemy’s,  or  for  breach  of 
neutrality,  open  to  capture  jure  belli. 

If  it  acquits  the  property  it  is  restored.  If  it  condemns 
it,  the  Sovereign  is  then  still  politically  responsible  to  the 
Government  whose  subjects  have  suffered  the  loss  for  the 
justice  and  conformity  to  public  law  of  the  right  exer¬ 
cised. 

1  tailed? s  hit.  Law ,  Chap.  xxxi.  Prize 
Courts,  their  jurisdiction  and  proceedings. 

\  LLenfs  Com.,  103. 

Lecher  vs.  Montgomery ,  13  How,  515. 

The  Gertruyda  2,  G.  Rob .,  219-21. 

The  Boedes  Lust ,  5  Ld.,  2  1 5-5 1 . 

The  Fox ,  Ldw.  Adm.  R.  312. 

The  Manilla ,  Edw.  p.  1. 

The  Prize  Courts  below,  therefore,  were  right  in  holding 
that  these  captures  were  made  by  the  Government  of  the 
United  States  jure  belli ,  and  not  as  a  civil  or  municipal 
arrest. 

But,  if  so  made,  then  the  only  question  for  the  Prize 
Court,  thus  instructed  that  its  Sovereign  is  waging  war,  is, 
do  the  particular  circumstances  of  each  case  expose  the 
property  to  confiscation  jure  belli? 

This  has  been  considered  in  the  special  brief  of  each 
particular  case. 


SECOND  PROPOSITION. 

At  the  time  of  the  captures,  there  existed  in  the  I  nited 
States  a  civil  war,  waged  against  the  National  Government, 
and  aimed  at  its  subversion,  and  the  dismemberment  of  its 
territory,  by  a  great  population  occupying  an  extensive 


region  of  country.  This  civil  war  had  already  carried  into 
complete  revolt  whole  States,  and  had  organized  the  forms  of 
a  separate  and  independent  Government,  which  was  con¬ 
ducting  open  military  hostilities,  with  all  the  outward  cir¬ 
cumstances  of  public  war. 

This  war,  thus  prosecuted  against  it,  the  National  Gov- 
eminent  met  with  its  whole  military  power,  land  and 
naval,  to  defend  itself  from  overthrow,  to  preserve  the 
integrity  of  its  domain,  and  to  reduce  by  the  power  of  war 
the  revolt  making  head  against  it. 

This  state,  wherein  “  the  nation  was  prosecuting  its  right 
by  force”  against  force  arrayed  against  it,  within  the  sense 
of  the  publicists,  and  judged  by  all  the  examples  of  history, 
was  a  civil  war. 

Vattel ,  Booh  III.,  Ch.  I.,  §  1. 

Grotius ,  Book'  Ch.  I.,  §§  1,  2. 

“  “  “  III.,  §  1,  §  d,  sulci.  1,  2,  3. 

“  “  “  IT.,  §  1,  sold.  1,  2. 

Ilalleck's  lit.  Law ,  pp.  32S-3d. 

See ,  authorities  cited ,  infra ,  under  Fourth  Prop¬ 
osition. 


THIRD  PROPOSITION. 

This  civil  war  prevailed  between  the  National  Sovereignty, 
the  United  States  of  America,  of  the  one  side,  and  the 
population,  whether  in  communities  united  and  concurring, 
or  dispersed,  which  were  art  and  part  of  the  rebellious  re¬ 
volt,  of  the  other  side. 

Although  the  war  was  not  between  the  General  Govern- 

o 

ment,  or  the  nation,  and  the  State  Governments,  as  political 
organizations  under  the  Constitution,  yet  the  complex  frame 
of  State  and  Federal  power,  enabled  the  revolted  population 
to  give  to  the_  hostilities,  on  their  part,  the  shape  o  'i  public, 
as  distinguished  from  private ,  war,  and  presents  to  foreign 
nations  a  close  resemblance,  and  to  ourselves  an  indisputable 
analogy,  to  public  war,  to  which  both  parties  are  political 
communities. 

2* 
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FOURTH  PROPOSITION. 

Such  state  ot  civil  war  carries  to  the  sovereign,  the  rights 
of  war,  as  towards  neutrals,  and  in  the  treatment  and 
reduction  of  the  revolt,  without  depriving  him  of  the  full 
dominion,  as  sovereign  over  his  rebellious  subjects. 

•  Among  these  rights  of  war,  blockade,  and  maritime  cap¬ 
ture  as  prize,  follow  as  traits  and  consequences  of  civil,  as 
well  as  of  public  war. 

Vattel,  Book  II  Ch.  IV.  §  56. 

“  “  ///“  18,  §§  292-5. 

Von  Martens ,  78,  275-6.  278. 

Puffendorf ’  Book  8.  Ch.  6,  §§  9,  10. 

Burlamaqui ,  Part  4.  Ch.  3,  §  6,  44. 

2  De  Felice  ( Lecons  de  droit  dbc.,) 

pp.  349-50. 

Halleck  Int.  Law ,  332-3,  344. 

Wheaton  Int.  Law.  Part  IV.  Ch.  1,  §  7. 

Part  1 V.  Ch.  3,  §  28,  t&c. 

Pcnhallow  vs.  Doane ,  3  Dali.  110. 

Talbot  vs.  Seaman ,  1  Cr.  28. 

Pose  vs.  Himely ,  4  Id.  241. 

Brown  vs.  United  States ,  8  Id.  1 47-9. 
v  Luther  vs.  Borden ,  7  Ilow.  43-5. 

Cherriot  vs.  loussat ,  3  Binn.,  252. 

Dobrie  vs.  Napier ,  3  225. 

The  Case  of  the  “  Vixen  V 

British  Blue  Book ,  q/1 1837. 


FIFTH  PROPOSITION. 

War  is,  emphatically,  a  question  of  actualities.  When¬ 
ever  the  situation  of  opposing  hostilities  lias  assumed  the 
proportions,  and  pursues  the  methods  of  war,  then  peace  is 
driven  out,  the  ordinary  authority  and  administration  of 
law  are  suspended,  and  war  in  fact,  and  by  necessity,  is 
the  status  of  the  nation,  until  peace  is  restored,  and  the 
laws  resume  their  dominion. 
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It  is  apparent,  then,  that  whatever  solemnities  may  be 
wanting  in  the  institution  of  the  war,  and  whatever  checks 
the  interior  structure  of  a  Government  may  interpose  to 
the  rash  or  capricious  introduction  of  a  state  of  war,  where 
its  introduction  is  at  the  will  of  a  nation ,  the  force  of  events 
may  produce  a  war,  and  it  will  be  no  less  a  war,  that  it 
arises  without  solemnities,  and  against  the  will  of  the 
Government. 

The  maxim,  “  silent  leges  inter  anna,”  expresses  a  fact, 
and  a  necessary  fact,  rather  than  a  sentiment  or  a  principle. 
All  laws,  of  whatever  dignity  and  permanence,  and  how¬ 
ever  fundamental,  are  silent  under  the  overwhelming  fact 
of  war,  and  its  operations  are  governed  only  by  its  own 
laws.  These  have  respect  only  to  the  vigor  and  success  of 
the  war  itself,  except  so  far  as  certain  restraints  have  been 
put  upon  the  unlicensed  use  of  force,  in  the  interests  of 
humanity.  The  laws  resume  their  sway  when  the  war  is 
ended. 

“When  the  Courts  of  Justice  be  open,  and  the  judges 
and  ministers  of  the  same  may  by  law  protect  men  from 
wrong  and  violence,  and  distribute  justice  to  all,  it  is  said 
to  be  time  of  peace.  So  when  by  invasion,  insurrection, 
rebellions,  or  such  like,  the  peaceable  course  of  justice  is 
disturbed  or  stopped,  so  that  the  Courts  of  Justice  be,  as  it 
were,  shut  up,  et  silent  leges  inter  anna,  then  it  is  said  to 
be  time  of  war.” 

Coke  Littleton ,  219  b. 

Hale's  Pleas  of  Crown ,  Part  .  Ch.  20, 

p.  347. 

Elphinstone  vs.  Bedreechund.  Knapp's  Priv. 

Council  Cases,  316,  343-6,  360-1. 

In  this  case  it  was  adjudged,  that  the  ordinary  courts  of 
justice  had  no  jurisdiction  of  an  act  of  force  done  under 
military  orders,  in  a  subdued  territory  in  India  ;  upon  the 
ground,  that  it  is  war  until  it  is  peace,  and  a  settled  course 
of  government. 

“  In  the  case  of  a  civil  war,  English  law  furnishes  a  good 
criterion  as  to  whether  the  country  is  to  be  considered  at 
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peace  or  at  war, — for  it  does  not  contemplate  a  state  of 
transition  from  the  one  to  the  other, — the  criterion  is  that, 
1  whenever  the  King’s  Courts  are  open,  it  is  time  of  peace, 
in  judgment  of  law.’  ” 

3  Phillimore  Int.  Lav?,  740. 

“  What  is  called  a  declaration  of  martial  law  in  one’s 
own  country,  is  the  mere  announcement  of  a  fact ;  it  does 
not  and  cannot  create  that  fact.  The  exigencies  which,  in 
any  particular  place,  justify  the  taking  of  human  life 
without  the  interposition  of  the  civil  tribunals,  and  without 
the  authority  of  the  civil  law,  may  justify  the  suspension 
of  the  power  ot  such  tribunals  and  the  substitution  of 
martial  law.  The  law  of  war,  or  at  least  many  of  its  rules, 
are  merely  the  results  of  a  paramount  necessity .” 

Ilallccle  Int.  Law,  372. 

••  There  may  undoubtedly  be,  and  have  been,  emergen¬ 
cies  of  necessity,  capable  of  themselves  to  produce,  and 
therefore  to  justify,  such  suspension  of  all  law,  and  invok¬ 
ing,  for  the  time,  the  omnipotence  of  military  power.  But 
such  a  necessity  is  not  of  the  range  of  mere  legal  questions. 
When  martial  law  is  proclaimed,  under  circumstances  of 
assumed  necessity,  the  proclamation  must  be  regarded  as 
the  statement  of  an  existing  fact,  rather  than  the  le«al 
creation  of  that  fact.  In  a  beleaguered  city,  for  instance, 
the  state  of  siege  lawfully  exists,  because  the  city  is  be¬ 
leaguered,  and  the  proclamation  of  martial  law  in  such 
case  is  but  notice  and  authentication  of  a  fact.” 

Cushing ,  A  tty.  Gen.  8  Opinions  Atty.  Gen’ Is, 
p.  365. 


SIXTH  PROPOSITION. 

As  these,  predominating  and  irresistible  facts,  introduce 
the  status,  confer  the  rights,  and  impose  the  duties,  upon  a 
Government,  of  war,  it  is  obvious  that  these  powers  and 
duties  are  themselves  fads,  created  and  measured  by  the 
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necessities  and  dangers  in  which  the  Government  stands. 
The  form  and  spirit  of  the  political  institutions  of  a  people, 
tlie  frame  of  its  very  constitution,  do  not  measure  or  shape 
the  power  or  duties  of  a  Government,  se  defendendo ,  against 
foreign  or  civil  war.  The  warlike  strength  of  the  nation, 
and  the  warlike  power  brought  against  it,  furnish  the  only 
measure  and  method  of  the  conflict. 

To  hold  otherwise  would  be  to  hold  that  a  free,  equal 
and  beneficent  Government,  and  thus  the  most  worthy  to 
be  defended  and  maintained,  was  by  the  same  reason  in¬ 
capable  of  defending  and  maintaining  itself.  All  inde¬ 
pendent  sovereignties,  whatever  their  interior  organism 
may  be,  ad  extra  and  se  defendendo ,  in  war  and  by  war, 
are  equal  in  right,  differing  only  in  strength. 

It  is  in  vain,  therefore,  to  argue  that  only  Congress  can 
declare  war ;  that  there  can  be  no  war  unless  both  bel¬ 
ligerent  parties  are  independent  nations  ;  that  the  measures 
of  a  Government  against  rebellion  are  of  peace  and  for 
peace,  and  through  force  as  the  minister  of  municipal  law. 

These  arguments  all  aid  and  abet  rebellion,  and  paralyze 
Government.  They  proclaim  in  advance  success  to  mili¬ 
tary  assaults  upon  a  constitutional  Government,  and  end 
in  this  absurdity  that  the  weapons  and  power  of  war  can¬ 
not  be  met,  on  the  part  of  the  Government,  by  the  weapons 
and  power  of  war,  until  (1)  a  declaration  of  war  and  a  recog¬ 
nition  as  enemy  shall  have  given  the  rebellion  the  footing 
of  a  belligerent  nationality,  and  (2)  shall  have  accomplished 
at  once  the  objects  of  the  revolt,  and  relinquished  the 
whole  ground  and  right  of  the  Government  to  continue  hos¬ 
tilities. 

“The  ways  of  preventing  or  punishing  injuries  are  judi¬ 
cial  or  extrajudicial.  Judicial  proceedings  are  of  force 
against  those  who  submit,  or  may  be  brought  to  trial,  but 
are  of  no  effect  against  those  who  resist,  and  are  of  such 
power  that  they  cannot  be  constrained.  It  were  absurd  to 
cite  a  man  to  appear  before  a  tribunal  who  can  awe  the 
judges,  or  has  armies  to  defend  him,  and  impious  to  think 
that  he  who  has  added  treacheries  to  his  other  crimes,  and 
usurped  a  power  above  the  law,  should  be  protected  by  the 
enormity  of  his  wickedness.  Legal  proceedings,  therefore, 
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arc  to  be  used  when  the  delinquent  submits  to  the  law;  and 

ALL  AKE  JUST  WHI  N  HE  WILL  NOT  BE  KEPT  IN  ORDER  BY  THE 

legal.” 

Sidney's  Discourses  on  Government ,  c.  2,  sec. 
24-,  cited  in  John  Adams’  Works }  Vol.  4, 
■page  81, 


SEVENTH  PROPOSITION. 

1ST o  recourse,  however,  is  necessary,  under  the  Constitu¬ 
tion  of  the  United  States,  and  the  actual  legislation  of 
Congress,  to  the  essential  and  universal  propositions  which 
measure  the  right  and  duty  of  self-defence  only  by  the 
power. 

At  the  outbreak  of  the  rebellious  revolt,  the  power  of 
the  nation,  repose  1  in  the  President  by  the  Constitution, 
and  the  deliberative  will  of  the  nation,  reposed  in  Congress 
by  the  Constitution,  and  expressed  in  the  existing  laws, 
furnished  adequate  means  to  defend  the  country,  preserve 
its  territory,  maintain  its  Government,  and  uphold  the 
Constitution. 

These  means,  thus  provided,  were  adequate  while  the 
law  had  its  course,  the  courts  were  open,  and  peace  pre¬ 
vailed. 

They  were  adequate,  when  the  fact  of  war  had  intro¬ 
duced  the  laws  of  war,  and  the  methods  of  peace  retreat¬ 
ing  before  the  advent  of  war,  had  left  to  the  methods  of 
war  to  decide  the  safety  or  ruin  of  the  Constitution  and  the 
Government. 

The  clauses  of  the  Constitution  immediately  and  specifi¬ 
cally  pointed  at  legislative  powers  in  and  for  war,  are  as 
follows : 

Congress  has  power — {Art.  /.,  §  8) — 

Said.  10.  To  declare  war  &c. 

11.  To  raise  and  support  armies. 
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12.  To  provide  and  maintain  a  navy. 

13.  To  make  rales  for  the  government  of  the  land  and 
naval  forces. 

14.  To  provide  for  calling  forth  the  militia  to  execute 
the  laws  of  the  Union,  suppress  insurrections,  and  repel 
invasions. 

15.  To  provide  for  organizing  the  militia,  and  governing 
it  while  in  the  service  of  the  United  States. 

The  clauses  of  the  Constitution,  specifically  appropriate 
to  the  estimate  of  the  powers  and  duties  of  the  President , 
in  and  for  war,  are  as  follows : 

Art.  2,  See.  1,  Subd.  1.  The  executive  power  shall  be 
vested  in  a  President  of  the  United  States. 

Subd.  8.  Before  he  enter  on  the  execution  of  his  office, 
he  shall  take  the  following  oath  or  affirmation  — 

“  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully 
execute  the  office  of  President  of  the  United  States,  and 
will,  to  the  best  of  my  ability, preserve,  protect,  and  defend 
the  Constitution  of  the  United  States.” 

Sec.  2,  Snbd.  1.  The  President  shall  be  commander-in- 
chief  of  the  army  and  navy  of  the  United  States,  and  of 
the  militia  of  the  several  States,  when  called  into  the 
actual  service  of  the  United  States. 

Sec.  3.  lie  shall  take  care  that  the  laws  be  faithfully 
executed. 

It  is  unnecessary  to  cite  the  general  legislation  of  Con¬ 
gress  in  execution  of  these  war  powers,  whereby  the  Presi¬ 
dent  was  furnished  with  army,  navy,  forts,  ships,  and  mu¬ 
nitions  of  war,  to  support  his  power  and  duty  under  the 
Constitution. 

The  acts  declaring  and  determining  upon  what  emergen¬ 
cies  of  war,  civil  and  foreign,  the  military  and  naval  power 
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of  the  nation,  shall  be  wielded  by  the  President,  without 
further  needed  recourse  to  the  Legislature,  and  making  the 
President  exclusive  judge  of  these  emergencies,  are  found, 

Act  Feb.  28,  1795  :  1  St.  at  Large ,p.  424-. 

Act  March  3,  1807  :  2  Id.,  443. 

That  the  President,  exclusively  of  all  others,  and  con¬ 
clusively  upon  all  others,  (Courts  and  Judges  as  well  as 
Generals  and  Governors)  is  the  master  of  the  question 
whether  the  case  of  the  Statute  arises,  and  of  the  choice 
and  extent  of  methods  and  powers  he  will  exercise,  is  mani¬ 
fest,  upon  reason  and  authority. 

Story  Cons.,  §§  1209-11. 

Martin  vs  .Mott,  12  Wheat.,  29-32. 

“The  circumstances  which  endanger  the  safety  of  na¬ 
tions  are  infinite  ;  and  for  this  reason,  no  constitutional 
shackles  can  wisely  be  imposed  upon  the  power  to  which 
the  care  of  it  is  committed.  This  power  ought  to  be  co¬ 
extensive  with  all  the  possible  combinations  of  such  cir¬ 
cumstances  ;  and  ought  to  be  under  the  direction  of  the 
same  councils  which  are  appointed  to  preside  over  the 
common  defence. 

“This  is  one  of  those  truths,  which,  to  a  correct  and  un¬ 
prejudiced  mind,  carries  its  own  evidence  along  with  it ; 
and  may  be  obscured,  but  cannot  be  made  plainer,  by 
argument  or  reasoning.  It  rests  upon  axioms  as  simple  as 
they  are  universal.  The  means  ought  to  be  proportioned 
to  the  end  j  the  persons  from  whose  agency  any  end  is  ex¬ 
pected,  ought  to  possess  the  means  bjr  which  it  is  to  bo 
attained.” 

Hamilton ,  Federalist,  No.  23. 

“  The  powers  incidental  to  war  are  derived,  not  from 
their  internal  municipal  source,  but  from  the  laws  and 
usages  of  nations. 

“  There  are,  then,  iu  the  authority  of  Congress  and  of 
the  Executive,  two  classes  of  powers,  altogether  different 
in  their  nature,  and  often  incompatible  with  each  other — - 
the  war  power  and  the  peace  power.  The  peace  power  is 
limited  by  regulations,  and  restricted  by  provisions  pre- 
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scribed  within  the  Constitution  itself.  The  war  power  is 
limited  only  by  the  laws  and  usages  of  nations.” 

John  Q  Adams’  Speech ,  2 6th  May ,  1836. 
Brown  vs.  United  States ,  8  Or.,  110.  Judge 
Story’s  discussion  of  the  plenitude  of  the 
President’s  powers  in  war,  in  the  absence 
of  express  restraints  by  Congress,  pp.  147- 
149. 


EIGHTH  PROPOSITION. 

If  there  were  need  to  support  the  right  and  duty  of  the 
Executive  to  repel  and  frustrate  the  power  and  methods  of 
war,  aimed  and  exerted  against  the  Government,  by  com¬ 
mensurate  power  and  countervailing  methods,  by  what  is 
called  a  declaration  of  war  by  the  Supreme  Authority  of 
the  nation,  and  that  Supreme  Authority  be  Congress,  the 
Acts  of  1795  and  1S07  are  such  declaration,  anticipatory  of 
the  casus  belli ,  and  contingent  upon  its  arising. 

I.  The  cases  put  by  the  Statute,  as  needing,  and  in¬ 
tended,  to  be  provided  for,  are  wholly  of  war,  in  the 
sense  of  ethical  and  political  rules,  and  of  the  publi¬ 
cists. 

II.  The  measures  authorized  and  required  by  its  enact¬ 
ments,  to  meet  the  cases  of  the  Statute,  are  wholly  of 
war ,  in  the  same  sense. 

That  a  declaration  of  war  may  be  anticipatory  of,  and 
contingent  upon,  a  future  and  uncertain  occurrence,  and 
that  the  after- oceurring/a<?£  brings  into  effective  operation 
the  war  declared  in  advance,  cannot  be  controverted. 

But  if  by  the  demand  of  “  a  declaration  of  tear” 
against  rebellion,  by  an  Act  of  Congress,  is  meant 
anything  more  than  the  Constitution,  (a  perpetual 
declaration  of  war  against  treason,  which  it  de¬ 
fines  as  war  against  the  Government,  or  giving 
3* 
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aid  or  comfort  to  others  at  war  with  it,)  and  these 
Statutes  furnish,  the  demand  is  a  manifest  absurd¬ 
ity. 

It  requires  a  recognition  by  Congress  of  the  revolt 
as  the  establishment  of  an  independent  political  power, 
against  which  solemn,  public,  war  can  be,  and  has 
been  declared  ;  within  the  sense  of  Grotius,  in  his 
definition  of  such  a  war~i(  ut  geratur  utkimque 
auctore  eo  qui  swmnam  potestatem  habeat  in  civitate .” 

But  the  draughtsman  of  such  a  declaration  of  war 
against  rebellion,  would  obliterate  the  cause  of  war 
while  he  was  penning  its  announcement,  and  become 
the  herald  of  its  close,  and  not  of  its  opening — the 
herald  of  j peace  and  not  of  war. 


NINTH  PROPOSITION. 

But  it  is  said,  the  power  and  intent  to  maintain  the  re¬ 
striction  of  a  blockade  being  conceded,  it  does  not  follow 
that  the  power  of  Prize  and  confiscation,  for  its  breach,  ex¬ 
ists,  or  that  the  intent  to  exercise  it  is  involved  in  the  ac¬ 
tion  of  the  Government. 

The  Proclamations  and  naval  pu-oceedings  of  our  Gov¬ 
ernment,  and  the  Proclamations  of  the  neutral  Powers,  and 
the  treatment  of  the  subject  in  our  diplomatic  relations 
with  those  Powers,  the  continuous  and  uninterrupted  pro¬ 
ceedings  of  the  Prize  Courts,  and  the  legislation  of  Congress 
in  the  premises,  seem  sufficient  to  exhibit  the  intent.  The 
question  of  power  is  covered  by  the  previous  discussion. 

But  the  distinction  is  insensible.  A  power  for  a  war- 
blockade  without  any  sanctions,  is  nugatory,  and  the  actual 
measure  would  soon  become  ridiculous.  The  concession 
that  the  restrictive  application  of  the  blockade  to  the 
ports  included  in  its  “  cordon,”  was  valid  and  lawful,  that 
the  naval  arrests  and  detentions  were  lawful,  and  that  the 
proscribed  commerce  could  lawfully  be  suppressed  by  mere 
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force,  concedes  the  whole  lawfulness  of  the  blockade,  as  a 
war  measure ,  for  there  is  not  the  least  pretence  of  munici¬ 
pal  law  to  support  such  a  proceeding. 

After  this  concession  of  the  validity  of  the  blockade,  to 
deny  the  sanction  of  confiscation  by  which  the  law  of 
nations  supports  and  maintains  the  vigor  of  blockade,  is  to 
make  every  arrest  a  mere  struggle  of  force,  the  Govern¬ 
ment  having  a  right  to  hold  the  offending  vessel  by  main 
strength,  and  the  offending  vessel  being  at  liberty  to  re¬ 
peat  the  attempt  as  soon,  and  as  often  as  the  naval  restraint 
is  remitted. 

Reports  of  Opinions  of  the  Prise  Courts,  of 
original)  jurisdiction,  on  the  actual  block¬ 
ade,  cited  in  Upton's  Law  of  Prize,  41- 

107. 


TENTH  PROPOSITION 

In  regard  to  maritime  capture  and  condemnation  in 
the  cases  where  sentence  has  passed,  in  the  Courts  below, 
upon  the  vessels  or  cargoes,  in  the  quality  of  hostile  or 
enemy  property,  it  is  said  that,  conceding  that  the  general 
rules  of  war  prevail,  the  mere  residence  of  the  property- 
owners  in  the  revolted  territory,  or  local  citizenship  there, 
or  that  the  property  formed  part  of  the  commerce,  and  was 
prosecuting  the  trade  of  such  locality,  without  evidence  of 
the  personal  espousal  of  the  rebellion  by  such  owners,  does 
not  make  the  property  good  prize  of  war. 

But  this  overlooks  the  true  principle  of  the  reasoning, 
and  the  adjudications,  on  the  subject. 

War  is  an  array  of  opposing  forces  , :  the  object  of  each 
is  the  reduction,  perhaps  the  destruction,  of  the  other; 
whatever  comes  to  be,  by  whatever  choice  or  chance,  an 
atom  of  the  strength  arrayed  on  the  one  side,  is  thereby  af¬ 
fected  with  a  hostile  character,  as  towards  the  other,  and 
meets  the  appropriate  treatment  and  fate. 
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The  law  of  maritime  capture,  ancl  condemnation  of 
enemy’s  property,  if  the  case  arise  by  the  existence  of  war 
for  its  application,  is  neither  difficult  nor  obscure,  though 
a  considerable  diversity  and  variety  of  questions  arise 
under  it,  as  to  what  will  affect  property,  under  special  cir¬ 
cumstances,  with  the  quality  and  the  fate  of  enemy’s 
property. 

The  fundamental  proposition  is,  that  whatever  forms 
part  of  the  commercial  property,  or  takes  part  in  the 
prosecution  of  the  maritime  trade  of  the  enemy,  is  subject 
to  capture  on  the  high  seas,  as  lawful  prize. 

The  individual  sentiments  or  disposition  of  the  particular 
owners  are  never  inquired  into  by  a  prize  court. 

So  where  the  hostilities  are  by  and  against  a  revolted 
population,  the  character  of  the  hostilities  determines 
whether  it  be  war  or  not,  and  being  war,  the  hostile  array 
confounds  all  individual  sentiments,  and,  in  whatever 
places  or  communities  the  revolt  maintains  its  dominion, 
in  fact,  it  impresses  the  character  of  l<  enemy  ”  upon  the 
whole  population  and  its  property. 

This  consequence  follows,  not  because  .there  is  a  valid 
political  tie  which  unites  the  population  and  makes  the 
rebel  power  their  legal  representative,  but  because,  as 
matter  of  fact,  the  domination  of  the  rebel  power  has  in¬ 
corporated  the  whole  population  and  their  resources  into 
its  hostile  array— they  swell  its  power  of  war,  they  must 
meet  the  brunt  of  the  opposing  war.  They  are  made 
“enemy,”  perhaps,  against  their  will,  by  the  usurping  pow¬ 
er,  but  being  made  enemy,  the  consequences  to  themselves 
and  their  property,  in  the  shock  of  war,  follow. 

There  is,  therefore,  no  logical  incongruity  in  holding,  that 
loyal  citizens  may  lose  their  property,  under  the  generalities 
of  the  proscription  and  the  penalties  of  war,  and  yet  on  the 
restoration  of  peace,  have  claims  upon  their  Government 
for  indemnity. 

The  authorities,  of  text- writers  and  adjudications,  on  this 
point  are  very  numerous,  and  when  war  of  rebellion  or 
revolution  is  the  occasion,  upon  which  this  inexorable  uni¬ 
formity  and  severity  of  the  public  law  confounds  and 
tramples  upon  all  personal  distinctions,  the  consequences 
have  been  deprecated  and  lamented,  but,  nevertheless, 
recognized. 
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Thus,  in  our  Revolution,  Congress  in  its  resolutions 
for  maritime  confiscation,  declaring  everything  taken 
on  the  high  seas  from  any  inhabitant  of  Great  Britain 
is  prize  of  war,  regrets  the  impossibility  of  distinguish¬ 
ing  between  the  friendly  and  unfriendly,  and  hopes 
that  friends  who  suffer  will  attribute  it  to  “  the  authors 
of  our  common  calamities.” 

2  Jour.  Cong.  (1  sted.),pp.  107-8 

So,  Lord  Rockingham,  and  other  Peers  of  Parlia¬ 
ment,  signed  a  protest,  in  the  same  sense,  against  the 
Act  of  Parliament  for  its  indiscriminate  proscription 
of  the  maritime  property  of  the  colonies. 

Lord's  Journals ,  Vol.  31,  p.  534,  Dec.  15, 
1775. 

IS  Parliamentary  History ,  p.  1102,  same 
date. 

Mahon's  Ilist.  Eng.  ( Boston ,  1853),  Vol.  6, 
p.  72. 

The  Rebecca ,  Hay  &  Marriott,  212. 

See  also  the  leading  cases  of 

The  Venus ,  8  Or.,  208. 

The  Bella  Guidita,  1  C.  Rob.,  207. 

The  United  States  v.  Heyward,  2  Gall.,  500. 

The  United  States  v.  Rice,  4  Wheat.,  246. 


CONCLUSION. 

Upon  the  whole,  then,  it  is  respectfully  submitted  that. 

The  United  States,  a  sovereign  nation,  “  prosecuting  its 
right  by  force,”  to  suppress  a  domestic  rebellion,  which 
uses  the  array  and  the  power  of  war  against  it,  may  right¬ 
fully  exert  all  the  powers  and  methods  of  war  which  the 
resources  of  its  territory  and  population  can  furnish  : 

That  its  Government  had  set  on  foot  and  was  maintaining 
a  war  blockade,  according  to  the  principles  and  usages  of 


the  law  of  nations,  when  the  captures  for  alleged  breach 
thereof  were  made : 

That  its  Government  had  adopted,  and  was  pursuing,  tho 
war-measure  of  maritime  capture,  as  Prize  of  war,  by  its 
naval  forces,  and  in  the  prosecution  of  that  system,  had 
brought  in  for  adjudication  the  vessels  and  cargoes,  con¬ 
demned  as  enemy’s  property  in  the  Courts  below : 

That  these  war  measures  were  within  the  right  of  the 
Government  under  the  law  of  nations,  and  have  been 
pursued  by  the  Executive  Power  of  the  nation,  in  confor¬ 
mity  with  the  Constitution  and  the  Laws : 

That  the  sentences  below,  condemning  the  property  as 
“  good  prize  of  war,”  were  conformed  to  the  law  of  nations 
and  the  jurisdiction  of  the  Prize  Courts,  and  should  be  af¬ 
firmed. 

Wm.  M.  Evarts, 

Of  Counsel  for  the 

United  States. 


